
BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.

In the Matter Of:
Gateway Generating Station

   PSD Appeal No. 09-02

Motion to Intervene of CAlifornians for 
Renewable Energy, Inc. (CARE) and Robert 
Sarvey

CAlifornians for Renewable Energy, Inc. (CARE) and Robert Sarvey respectfully 

request to intervene in the above captioned proceeding.

On the issue of Rob Simpson's  standing to bring the Appeal  PSD 09-02, Mr. 

Simpson is a member of CARE in good standing so any standing CARE would have 

should apply to Mr. Simpson as a CARE member.

CARE has an interest  in the above captioned proceeding.  In 2001 CARE filed 

comments on the preliminary determine of compliance ("PDOC") for Mirant Delta, LLC, 

Contra  Costa  Unit  8  power  plant,  Bay  Area  Air  Quality  Management  District 

("BAAQMD") Application# 1000 that  was being processed by the California  Energy 

Commission ("CEC") as part of its Application for Certification ("AFC") at  that time 

under docket 00-AFC-1 to which CARE was an Intervenor.1 It is clear to CARE however 

that the public notice didn't comport with the requirements of the Clean Air Act in the 

notice  provisions  of  40  C.F.R.  §  124.10  and  while  BAAQMD did  reply  to  CARE's 

comments the District failed to ever notify CARE of whether or not the final PSD permit 

was issued. Construction of either a new or significantly modified facility that requires a 

PSD  permit  may  not  begin  until  a  final  permit  has  been  issued  by  the  Regional 

Administrator (or delegated state agency) following EAB review, since “a PSD permit is 

a pre-construction permit * * * [issued to] a new facility” (In re Kawaihae Cogeneration 

1 See http://www.energy.ca.gov/sitingcases/gateway/documents/index.html
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Project, 7 E.A.D. 107, 110 n.5 (EAB 1997)). CARE therefore supports the EAB's review 

of the permit. 

This Motion also constitutes a Complaint to Office of the Administrator USEPA 

under 42 USC § 7604 for allowing PG&E to operate the facility without a final PSD 

Permit.  This  is  the provision entitling  CARE to commence a  civil  action  against  the 

BAAQMD and US EPA Region 9.2  CARE intends to do so after the expiration of the 60 

2 42 USC § 7604. Citizen suits
(a) Authority to bring civil action; jurisdiction 
Except as provided in subsection (b) of this section, any person may commence a civil action on 
his own behalf— 
(1) against any person (including (i) the United States, and (ii) any other governmental 
instrumentality or agency to the extent permitted by the Eleventh Amendment to the Constitution) 
who is alleged to have violated (if there is evidence that the alleged violation has been repeated) 
or to be in violation of (A) an emission standard or limitation under this chapter or (B) an order 
issued by the Administrator or a State with respect to such a standard or limitation, 
(2) against the Administrator where there is alleged a failure of the Administrator to perform any 
act or duty under this chapter which is not discretionary with the Administrator, or 
(3) against any person who proposes to construct or constructs any new or modified major 
emitting facility without a permit required under part C of subchapter I of this chapter (relating to 
significant deterioration of air quality) or part D of subchapter I of this chapter (relating to 
nonattainment) or who is alleged to have violated (if there is evidence that the alleged violation 
has been repeated) or to be in violation of any condition of such permit. 
The district courts shall have jurisdiction, without regard to the amount in controversy or the 
citizenship of the parties, to enforce such an emission standard or limitation, or such an order, or 
to order the Administrator to perform such act or duty, as the case may be, and to apply any 
appropriate civil penalties (except for actions under paragraph (2)). The district courts of the 
United States shall have jurisdiction to compel (consistent with paragraph (2) of this subsection) 
agency action unreasonably delayed, except that an action to compel agency action referred to in 
section 7607 (b) of this title which is unreasonably delayed may only be filed in a United States 
District Court within the circuit in which such action would be reviewable under section 7607 (b) of 
this title. In any such action for unreasonable delay, notice to the entities referred to in subsection 
(b)(1)(A) of this section shall be provided 180 days before commencing such action. 
(b) Notice 
No action may be commenced— 
(1) under subsection (a)(1) of this section— 
(A) prior to 60 days after the plaintiff has given notice of the violation 
(i) to the Administrator, 
(ii) to the State in which the violation occurs, and 
(iii) to any alleged violator of the standard, limitation, or order, or 
(B) if the Administrator or State has commenced and is diligently prosecuting a civil action in a 
court of the United States or a State to require compliance with the standard, limitation, or order, 
but in any such action in a court of the United States any person may intervene as a matter of 
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day waiting period.

When the current project owner, Pacific Gas and Electric Company ("PG&E") 

filed  to  amend  its  authority  to  construct  and  draft  PSD permit  in  2008,  BAAQMD 

Application#  17182,  CARE's  treasurer  Robert  Sarvey  filed  timely  comments  on  the 

amendment in July 2008 (attached) and therefore Mr. Sarvey has an individual interest in 

right. 
(2) under subsection (a)(2) of this section prior to 60 days after the plaintiff has given notice of 
such action to the Administrator, 
except that such action may be brought immediately after such notification in the case of an 
action under this section respecting a violation of section 7412 (i)(3)(A)or (f)(4) of this title or an 
order issued by the Administrator pursuant to section7413 (a) of this title. Notice under this 
subsection shall be given in such manner as the Administrator shall prescribe by regulation. 
(c) Venue; intervention by Administrator; service of complaint; consent judgment 
(1) Any action respecting a violation by a stationary source of an emission standard or limitation 
or an order respecting such standard or limitation may be brought only in the judicial district in 
which such source is located. 
(2) In any action under this section, the Administrator, if not a party, may intervene as a matter of 
right at any time in the proceeding. A judgment in an action under this section to which the United 
States is not a party shall not, however, have any binding effect upon the United States. 
(3) Whenever any action is brought under this section the plaintiff shall serve a copy of the 
complaint on the Attorney General of the United States and on the Administrator. No consent 
judgment shall be entered in an action brought under this section in which the United States is not 
a party prior to 45 days following the receipt of a copy of the proposed consent judgment by the 
Attorney General and the Administrator during which time the Government may submit its 
comments on the proposed consent judgment to the court and parties or may intervene as a 
matter of right. 
(d) Award of costs; security 
The court, in issuing any final order in any action brought pursuant to subsection (a) of this 
section, may award costs of litigation (including reasonable attorney and expert witness fees) to 
any party, whenever the court determines such award is appropriate. The court may, if a 
temporary restraining order or preliminary injunction is sought, require the filing of a bond or 
equivalent security in accordance with the Federal Rules of Civil Procedure. 
(e) Nonrestriction of other rights 
Nothing in this section shall restrict any right which any person (or class of persons) may have 
under any statute or common law to seek enforcement of any emission standard or limitation or to 
seek any other relief (including relief against the Administrator or a State agency). Nothing in this 
section or in any other law of the United States shall be construed to prohibit, exclude, or restrict 
any State, local, or interstate authority from— 
(1) bringing any enforcement action or obtaining any judicial remedy or sanction in any State or 
local court, or 
(2) bringing any administrative enforcement action or obtaining any administrative remedy or 
sanction in any State or local administrative agency, department or instrumentality, 
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this  matter.3 The  amended  ATC  changed  the  permit  conditions  to  allow  increased 

emissions of CO and purported to lower the level of other criteria pollutant emissions to 

their current BACT levels. The amendment was withdrawn by the Applicant, PG&E.

Respectfully submitted,

against the United States, any department, agency, or instrumentality thereof, or any officer, 
agent, or employee thereof under State or local law respecting control and abatement of air 
pollution. For provisions requiring compliance by the United States, departments, agencies, 
instrumentalities, officers, agents, and employees in the same manner as nongovernmental 
entities, see section 7418 of this title. 
(f) "Emission standard or limitation under this chapter" defined 
For purposes of this section, the term "emission standard or limitation under this chapter" means
— 
(1) a schedule or timetable of compliance, emission limitation, standard of performance or 
emission standard, 
(2) a control or prohibition respecting a motor vehicle fuel or fuel additive, or [1] 
(3) any condition or requirement of a permit under part C of subchapter I of this chapter (relating 
to significant deterioration of air quality) or part D of subchapter I of this chapter (relating to 
nonattainment),,[2] section 7419 of this title (relating to primary nonferrous smelter orders), any 
condition or requirement under an applicable implementation plan relating to transportation 
control measures, air quality maintenance plans, vehicle inspection and maintenance programs 
or vapor recovery requirements, section 7545 (e) and (f) of this title (relating to fuels and fuel 
additives), section 7491 of this title (relating to visibility protection), any condition or requirement 
under subchapter VI of this chapter (relating to ozone protection), or any requirement under 
section 7411 or 7412 of this title (without regard to whether such requirement is expressed as an 
emission standard or otherwise); [3] or 
(4) any other standard, limitation, or schedule established under any permit issued pursuant to 
subchapter V of this chapter or under any applicable State implementation plan approved by the 
Administrator, any permit term or condition, and any requirement to obtain a permit as a condition 
of operations[4] which is in effect under this chapter (including a requirement applicable by 
reason of section 7418 of this title) or under an applicable implementation plan. 
(g) Penalty fund 
(1) Penalties received under subsection (a) of this section shall be deposited in a special fund in 
the United States Treasury for licensing and other services. Amounts in such fund are authorized 
to be appropriated and shall remain available until expended, for use by the Administrator to 
finance air compliance and enforcement activities. The Administrator shall annually report to the 
Congress about the sums deposited into the fund, the sources thereof, and the actual and 
proposed uses thereof. 
(2) Notwithstanding paragraph (1) the court in any action under this subsection to apply civil 
penalties shall have discretion to order that such civil penalties, in lieu of being deposited in the 
fund referred to in paragraph (1), be used in beneficial mitigation projects which are consistent 
with this chapter and enhance the public health or the environment. The court shall obtain the 
view of the Administrator in exercising such discretion and selecting any such projects. The 
amount of any such payment in any such action shall not exceed $100,000.
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________________________
Michael E. Boyd President (CARE)
CAlifornians for Renewable Energy, Inc. 
Phone: (408) 891-9677
E-mail: michaelboyd@sbcglobal.net 
5439 Soquel Drive
Soquel, CA 95073

__________________________
Lynne Brown Vice-President
CAlifornians for Renewable Energy, Inc. 
(CARE)
24 Harbor Road
San Francisco, CA 94124
Phone: (415) 285-4628
E-mail: l_brown369@yahoo.com   

Verification

I am an officer of the Intervening Corporation herein, and am authorized to make 
this verification on its behalf. The statements in the foregoing document are true of my 
own knowledge, except matters, which are therein stated on information and belief, and 
as to those matters I believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on July 16, 2009, at San Francisco, California.

_______________________
Lynne Brown Vice-President
CAlifornians for Renewable Energy, Inc. 
(CARE)

Certificate of copy sent electronically and by US Mail
I hereby certify that I have this day served the foregoing document “Motion to  

Intervene of CAlifornians for Renewable Energy, Inc. (CARE) and Robert Sarvey” under 

3 The BAAQMD has stopped listing any CAA permits on their website from before 2009 so as 
preclude public access to Permit information so as to preclude meaningful and informed public 
participation and deny the public access to an open decision making process as is required by 
the CAA and the federal and state constitutions. The notice for the amended permit provides an 
example of this unlawful BAAQMD policy since it does not work anymore and has not been 
replaced. 
http://www.baaqmd.gov/pmt/public_notices/2008/17182/B8143_nsr_17182_pn_060408.pdf
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PSD Appeal No. 09-02. Each person designated on the official service list, has been 
provided a copy via US Mail and e-mail where available, to all persons on the attached 
service list on July 16, 2009 for the proceedings, PSD Appeal No. 09-02. 

__________________________
Lynne Brown Vice-President
CAlifornians for Renewable Energy, Inc. 
(CARE)
24 Harbor Road
San Francisco, CA 94124
Phone: (415) 285-4628
E-mail: l_brown369@yahoo.com  

Sent by US Mail to: 

Copy sent electronically to:

U.S. Environmental Protection Agency (also by US Mail)
Clerk of the Board, Environmental Appeals Board (MC 1103B)
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460-0001
E-mail: durr.eurika@epa.gov

Jack Broadbent (also by US Mail)
Air Pollution Control Officer 
E-mail: jbroadbent@baaqmd.gov
Brian Bunger, Esq. and Alexander Crockett, Esq.
District Counsel & Assistant Counsel
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Bay Area Air Quality Management District, BAAQMD
939 Ellis St.
San Francisco, CA 94109
E-mail: bbunger@baaqmd.gov and ACrockett@baaqmd.gov

U.S. Department of Justice
Criminal Division/Fraud Section
10th & Constitution Ave., NW
Bond Building, 4th Floor
Washington, DC 20530 
E-mail: Criminal.Division@usdoj.gov

Lisa P. Jackson (also by US Mail)
Office of the Administrator
Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
E-mail: jackson.lisa@epa.gov 

U.S. Environmental Protection Agency
Office of Inspector General Hotline (2443)
1200 Pennsylvania Avenue, NW
Washington, DC 20460
FAX: (202) 566-2549
E-mail: OIG_Hotline@epa.gov

Gerardo Rios
US EPA Region 9
75 Hawthorne St.
San Francisco, CA 94105
E-mail: rios.gerardo@epa.gov  

Bob Sarvey
E-mail: Sarveybob@aol.com

Rob Simpson:
E-mail: rob@redwoodrob.com

CPUC A.05-06-029 electronic service list
jbloom@whitecase.com
mdjoseph@adamsbroadwell.com
jeanne.sole@sfgov.org
freedman@turn.org
nao@cpuc.ca.gov
j0b5@pge.com
bcragg@gmssr.com
l_brown123@hotmail.com
patrickm@crossborderenergy.com
joyw@mid.org
johnrredding@earthlink.net
atrowbridge@downeybrand.com
ygross@sempraglobal.com
jkloberdanz@semprautilities.com
gsmith@adamsbroadwell.com
bruce.foster@sce.com
wvm3@pge.com
chris@newsdata.com
jeffgray@dwt.com
MWZ1@pge.com
mlcs@pge.com
brflynn@flynnrci.com
mark.osterholt@mirant.com
sschleimer@calpine.com
mrw@mrwassoc.com
dmarcus2@sbcglobal.net
philm@scdenergy.com
xenodore@sbcglobal.net
chrism@mid.org
bill@jbsenergy.com.
cmkehrein@ems-ca.com
dcarroll@downeybrand.com
kdw@woodruff-expert-services.com
steven@iepa.com
LAdocket@cpuc.ca.gov
cab@cpuc.ca.gov
txb@cpuc.ca.gov
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